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ACTS OF THE LEGISLATURE.—1. Acts passed at the same ses- 
sion of the Legislature are to be taken in pari materia, and receive 
a construction that will give effect to each if possible. But if each 
of them cannot have the same entire effect when taken jn connec- 
tion with the other that it would iftaKen singly, they must be con- 
strued se as to give effect to what appears to have been the main 
intention of the Legislature. The Florida, Atlantic and Gulf Cen- 
tral Railroad Company, appellant, vs. The-Pensacola and Geor- 
gia Railroad Company, appellee 


ADMINISTRATORS AND EXECUTORS.—1. The Statute of Flo- 
rida clothes foreign Executors and Administrators with authority 
to bring suits, but does not autherize them to defend them. Gor- 
don vs. Clarke et als 


ADVANCEMENT.—1. A father-in-law being compelled to pay a 
debt as security for his son-in-law, the latter, thereupon, executed 
and delivered to the former an instrument of writing purporting 
to be “in full of his proportionable part of his estate.” Held: 1st, 
That this instrnment of writing did not operate as a release, so as 
to extinguish the right of the wife to come in as a distributee of 
her father’s estate ; 2d, That it did afford evidence of an advance- 
ment made to the wife, which must be brought into hotch-pot. 

. There is nothing in the Act of 1845, commonly denominated the 
“ Married Woman’s Law,” to prevent the husband from receiving 
and receipting for an advancement intended to be made to the 
wife. And it makes mo difference that the wife dies before her 
father. 

8. Grand-children take by succession, and whatever affects the inter- 
est of the immediate parent will affect their interest. " 

4. Advancements are not chargeable with interest, when brought 
into hotch-pot. Towles vs. Roundtree et als 

ALIMONY.—1. The statute law of Florida invests the Court of 
Chancery with exclusive jurisdiction over matters of divorce, and, 
as incidental to that jurisdiction, the power to allow alimony in 
all cases where a divorce is decreed. 
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2. The 10th p wegraph of the 3d section of the ‘Act (Themp. Dig.2 223 3) 
is to be considered as supererogatory, and as imposing no restric- 
tion upon the power of the Court of Chancery to decree alimony 
in proper cases where a decree of divorce is pronounced. 

3. The 14th and 15th paragraphs of section 3d do not apply to cases 
of divorce, and are applicable alone to cases where there is deser- 
tion by the husband or temporary separation of the parties. 

4. Where there was great conflict of evidence with reference to the 
value of the respective incomes of husband and wife, the appellate 
tribunal will not interfere to control the discretion exereised by 
the Chancellor in the allotment of alimony, unless it is manifest 
that some egregious errer has been committed. 

5. Where the wife is in the enjoyment of an income from her sepa- 
rate estate, the Chancellor may deny an application for maintain- 
ance pendente lite, and for expenses ofthe suit ; although, upon the 
final hearing, he may decree an amount for permanent alimony in 
addition to the income from her separate estate. Chaires vs. 


ANSWER IN CHANCERY.—1. An answer responsive to the bill 
denying the allegations therein, is conclusive upon that question, 
unless overcome by the testimony of two witnesses, or of one, 
with corroborating circumstances. Stephens vs. Orman........ 


APPEALS.—1. When a party pays the costs und files his appeal 
bend, but Jakes ho further steps towards prosecuting his appeal, 
and thereby causes considerable delay to the plaintiff in the col- 
lection of his judgment, it is a case where damages may be given 
as for a frivolous appeal. 

2. While the Supreme Court should be always open to receive and 
entertain causes diligently prosecuted before it for the purpose of 
justice, it should be very careful not to permit itself, even uninten- 
tionally, by a party, to be made the instrument of useless delay. 
UD, SE e + consudveacenedadcccdaseapenceat fects ces 


ATTORNEY.—1. The negligence of the atterney is the negligence 
ofthe party; but before the Court closes its door against a party 
for the negligence of the attorney, it ought to be satisfied that the 
negligence of the attorney has been such as to enable the client 
to maintain an action against him, else the client will be without 
remedy. Waterson vs. Seat and Crawford..................05. 


BILL OF EXCEPTIONS.—1. It is the office of a bill of exceptions 
to place facts upon the record which would not otherwise appear 
there. A bill of exceptions should contain all the facts connected 
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with the question which the party seeks to have revised by the 
appellate Court. 


BONDS, INTERNAL IMPROVEMENT.—(See Internal Improve- 
ments.) 


CATTLE.—1. If a cow be found in the possession of a defendant 
with her brand altered from that of her owner to that of the de- 
fendant, and the calf of said cow be found in the pen of defendant, 
in the mark and brand of defendant, in the absence of satisfactory 
explanation on his part, the jury may find him guilty of having 
fraudulently altered the bran@ of said cow, with intent to claim 
the same in violation of the 12th section of the Act of February 


12th, 1832, and the Supreme Court will not hold it error in the - 


Circuit Court to refuse to set aside a verdict founded on such tes- 
Gimme. Atarothh WR. GS HM... 2.00 .0500 cscccccccccccccsoce 


CHARTER.—1. The rules of interpretation applicable to ordinary 
statutes, grants or contracts, are not the same as those interpreting 
grants of franchise, the latter being a much more enlarged one in 
favor of the public, consequently a mere ambiguity in the charter 
of such corporation is alone in any case sufficient to determine its 
meaning against the corporation and in favor of the public. At- 
lantic and Gulf Central Railroad Company vs. Pensacola and Geor- 
Ge TORE CII. 0. .6n cg seccossadencAensssceewsescesness 


CONSTITUTIONAL LAW.—1. Under the Constitution of Florida, 
the Legislature are prohibited from exercising any power proper- 
ly belonging to the Judicial Department; therefore where the 
Legislature passes an act, the provisions of which are clearly and 
manifestly an exercise of power properly belonging to the Judi- 
ciary, it is unconstitutional. 

2. The directing a rehearing by legislative enactment of a case de- 
cided in this Court, is the exercise of a power properly belonging 
to this Court. 

3. After a judgment of this Court is enrolled and the term passed at 
which it was pronounced, the power of the Court over the record 
ceases, and the judgment cannot be recalled or vacated. Trustees 
Internal Improvement Fund vs. Bailey. .............+... evee 


CONSIDERATION.—1. In this case the prayer of the bill being 
that a promissory note,on which judgment had been obtained, 
might be decreed to have been without consideration, and that the 
judgment be enjoined, it was error only to direct the Master to 
take an account between the maker of the note and the payee. 
The Court should first have determined the validity of the items 
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composing the consideration of the note, and then have instructed 
the Masier, in stating the account, which to admit and which to 
reject. Owens, adm’r, vs. Rhodes. ..........2.0 eee ee ence eeeee 319 

CONTRACT.—1. It is well settled that a suppression of truth, or 
suggestion of what is not true, in some material point, will be 
ground for setting aside any contract. Again, concealment of a 
material fuct by a party to a contract is cround for relief, where 
he had better opportunity to know than the other; but where the 
facts lie equally open te the vendor and vendee, with equal oppor- 
tunity of examination, and the vendec gindertakes to examine for 
himself without relying upon the vendor's statements, it is no evi- 
dence of fraud that the vendor knew facts not known to the ven- 
dee, and does not make them known to him. 

2. A misrepresentation by a vendor to be ground for a recision of 
the contract, must be in reference to some material thing unknown 
to the vendee, either from not having examined or from want of 
opportunity to be informed, or from entire confidence reposed in 
the vendor, and his remedy must be pursued in good time after 
the injury is discovered. 

3. The mere fact that an agreement is improvident, is no ground for 
setting it aside; it can only be avoided because of surprise, or 

. mistake, want of freedom, undue influence, the suggestion of false- 
hood or the suppression of truth. 

4. It is a well established principle in equity that nothing but what 
is plainly injurious to good faith ought to be considered as a fraud — 
sufficient to impeach 9 contract. Stephens vs. Orman.......... 9, 10 

1. Mere inadequacy of price or other inequality in the bargain will 
not per se constitute a ground in equity to avoid the contract; 
there must be some other ingredient in the case of a suspicious 
character, such as the peculiar relation of the partics, imbecility, 
&c., from which the presumption of fraud would naturally arise. 
GE Mas cdc ccdeoncaddscuscccvcssecnscensestesasees 7is4 


COVENANT.—1. When it is specified in a covenant that it shall 
be performed “in a short and reasonable time,” what is a short 
and reasonable time is a question of law for the Court, and in de- 
termining“it, the Court will consider all the facts and circumstan- 
ces of the case. In this case, seventeen menths considered a reas- 
onable time for performance ofthe covenant. Gordon vs. Clarke, 179 
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DEFAULT.—1. When a cause is taken by writ of error or appeal 
to an appeHate tribunal and reversed and remanded for further 
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proceedings . the Circuit Court thay order a default for want of a 
plea to be epened, and give the parties leave to plead; and a re- 
fusal to do so, in a proper case, will be error. In opening defaults, 
the Circuit Ceurt has the right to impose reasonable terms and 
conditions. When a default is opened on condition that certain 
depositions, though irregularly taken, shall be read on the trial, it 
means on any and every trial that may take place, till the case be 
finally disposed of. Whether a default should be opened, must 
4Alepend on all the facts and circumstances connected with the,case. 
If the party be guilty of gross negligence, the default will not be 
opened. Waterson vs. Seat and Crawford................2005- 


DIVORCE.—(See Alimony) fb ngs 60 cn son chbes enn s dines Mesiide 
DOWER.—1. The common law and statute fixing dower, by its 
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3. 


own silent operation, raises a provision for the wife in the event 
of her surviving her husband, independent of, and without refer- 
ence to, the agreement of the parties; consequently, the right of 
the wife to dower is not derived through the husband, but by pro- 
vision of law. It is an interest which the law casts upon the wife. 


. Our statute having extended dower to personal estate, the wife has 


the same inchoate title in personal property that she has in real; 
excepting in personal estate, it is not provided she shall have it 
in that which the husband “had before conveyed,” as in lands. 

The husband cannot, by last will and testament, so bequeath his 
personal property as to deprive his widow of her right of dower 
therein; yet he may sell, or give his personal property away, even 


-although it is with the avowed purpose of keeping his wife from 


getting her dower; but such sale or gift must be a bona fide one 
and be perfected. 

If the conveyance or transfer by the husband bea mere device or 
contrivance by which the husband, not parting with the absolute 
deminion over the property during his life, seeks at his death to deny 
his widow her dower in his personal estate which the law would 
assign to her, then it is void and ineffectual against her. Smith 
STO. TE os nee ea Orca se claber tnd (45 6h nnde eee e eee 


EQUITY.—1. When there is a clear right, and the remedy in a 


2. 


Court of law is not plain, adequate, complete, and adapted to the 
particular exigency of the case, then, and in such cases, Courts of 
equity will maintain jurisdiction. 

It is too late to insist the complainant has a perfect remedy at law, 
after the defendant has answered a bill and submitted himself to 
the jurisdiction of the Court witheut objection, wnless the Court is 
wholly incompetent to grant the relief sought by the bill. 
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3. Equity will relieve against a contract where the party complain- 
ing was greatly embarrassed, and the opposite party availed him- 
self of that embarrassment to force a settlement favorable to him- 








EVIDENCE.—1. As matter of evidence, there exists a radical differ- 
ence between the matter of opinion and that of impression, as used 
in the books. The former is predicated upon the existence of a 
Sact, the latter is only a deduction drawn from the assumption of 
that fact. Chaires vs. Brady... .............cceee ee eee ee eeeee 133 

2. It is a well settled principle, that if a man be found in possession 
of stolen property, the law will presume him to be the thief in the ' 
absence of satisfactory explanation. 

3. It is the duty of the jury to weigh all the evidence, and to give to 

the defendant the benefit of every reasonable doubt. It is their 
duty, under their oaths, to give to the whole testimony the most 
serious consideration ; but it is their right to reject all such por- 
tions of it as they may believe to be untrue. It is their peculiar 
province to judge ot the credibility of witnesses. 

4. Toalter the brand ofan animal, “ with intent to claim the same,” 
in violation of our statute, it is not necessary that the brand for- 
merly upon the animal should be obliterated or defaced, but only 
that in addition to thé old brand the accused should put his own 
brand upon it “ with intent to claim the same.” Atzroth ys. the 
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FRAUD—(See Dower.)—1. Fraud is never presumed but always 
proved. Yet it is well established, that fraud may be inferred 
from facts and circumstances ; from the character of the contract 
or from the condition and circumstances of the parties—such as 
whether the grantor keeps the bill of sale, or he retains possession 
of the goods or any part of them, and whether he parts with the 
absolute dominion ever the property during life, and the use he 
seeks to make of it, &c. Smith and wife vs. Hines............. 258 
GRAND-CHILDREN.—1. Grand-children take by swecession, and 
whatever affects the interest of the immediate parent will affect 
their interest. Towles vs. Roundtree et als.................00 299 


INJUNCTION.—1. It is the right of an individual, or corporation 
having vested rights, te enjoin another corporation, where the 
damage about to be done is of a permanent and irreparable char- 
acter, and especially when the defendants seek to do jt under the 
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color ofa charter. Florida, Atlantic and Gulf Central Railroad 
Company vs. Pensacola and Georgia Railroad Company........ 


INTERNAL IMPROVEMENT ACT—(See Railroads.)—1. A hol- 
der of bonds, issued under the Internal Improvement Act of Jan- 
uary 6, 1855, may enjoin the Trustees of said Fund from appro- 
priating any portion of it to other purpeses than those named in 
the Act, so as to endanger his security, even though such appro- 
priation be commanded by a subsequent Act of the General As- 
sembly. Trustees Internal Improvement Fuad ys. Bailey....... 


JUDGMENT, SUPREME COURT.—1. After a judgment of this 
Court is enrolled, and the term passed at which it was pronounced, 
the power of the Court over tfie record’ ceases and the judgment 
cannot be recalled or vacated. Trustees Internal Improvement 
PO FIIs 0 0s ocdewtdecttdccccscassacgunged f ccneetesss 


JUSTICES SUPREME COURT, QUALIFICATIONS OF.— 
1. Under the statute of Florida, which authorizes the calling in of 
a Judge of the Circuit Court in cases where one or two of the Su- 
preme Court Judges are disqualified, it is absolutely necessary the 
retiring Justice sheuld be disqualified to render the Circuit Judge 
eligible and competent to sit. This disqualification must be a le- 
gal one, not imaginary, or of feelings of delicacy, or of inconsis- 
tency, not coupled with interest, but must be valid in law. 

2. The same objection must be against a Judge as against a juror; 
because one is to judge of the law, the other of a fact. 

3. It does not always rest with the Judge alone, whose right to sit is 
questioned, to say whether he is or not disqualified. In cases 
where there is a doubt or question, it should be referred to the 
decision of the Court. 


4. A Judge, as well as a juror, must be immediately interested in - 


the very issue in question, which interest must not be uncertain or 
speculative. A mere speculative possibility of such an interest is 
no sufficient ground for a principal challenge to a juror er Judge. 
Trustees Internal Improvement Fund vs. Bailey................ 


MORTGAGE.—1. Parole evidence will be allowed to show that a 

- deed or other instrument, absolute on its face, was intended to oper- 
ate as a mortgage or simple security, but such allowance is limited 
within the restriction that it must show some ground for equitable 
interference, such as fraud, accident, mistake, &c., in the execu- 
tion of the instrument. 

2. The reformation of a deed absolute on its face into a mortgage 
or simple security, stands on the same footing as that of the refor- 
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mation of any other instrument—it forms no exeeption in equity 
jurisdiction, and is subject to the same rules of evidence that are 
applied to other cases cognizable in that Court. 

3. The act of January 30th, 1838, entitled an act to amend an act to 

’ regulate the foreclosure of mortgages, (Thomp. Dig. 376,) is not an 
enlarging statute, but was only intended to restrict the operative 
force and effect of certain classes of written instruments therein 
mentioned, The case of McGriff, adm’r, vs. Porter et al., 5 Fila. 
R, 483, referred to and approved. 

4. It is an essential ingredient to constitute a mortgage that both the 
right to foreclose and the right to redeem should exist; they are 
correlative and inseparable. Chaires ys. Brady.............-.. 


PARTNERSHIP.—1. Before a dissolution, partners are joint ten- 
ants of the partaership property, each of them having an interest 
in the entire possession, as well as of every parcel as of the whole, 
and without survivorship, each partner embracing the character 
of both principal and agent. A/ter a dissolution, each partner be- 
comes a trustee for the others as to the partnership funds in his 
hands, in order to effect a fair settlement and just distribution of 
the effects. 

2. In cases of mutual! mistake, going to the essence of the contract, 
equity will often relieve, however innocent the parties may be, by 
correcting the errors. 4 

3. Ifa partner, who exclusively superintends the business and ac- 
counts of the concern, should, by concealment of the true state of 
the accounts and business, sell his share of the assets of the firm 
to a co-partner for a disproportionate price, by means of such con- 
cealment, the purchase will be held void. Stephens vs. Orman... 


PLEADING.—1. The joinder of an improper party defendant does 
not affect the jurisdiction of the Court as to the parties: before it. 
2. If a bill is defective in form, it should be demurred to: it is toe 

late to take that objection before an appellate Court. Gordon vs. 


8. It is a settled rule of practice, that if wncertainty occurs in any of 
the pleadings of a party, they will be most strictly construed 
against him whose pleadings they are. 

4. Where, in an action of covenant, the plaintiff avers in his decla- 
ration full performance on his part, and that is the issue to be tried, 
it is improper for the Judge so to instruct the jury as to raise the 
question of excuse for non-performance by the plaintiff. 

5. But to warrant the appellate Court to reverse the judgment for 
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such erroneous instruction, the Court must be satisfied that the 
jury was misled, and were thereby influenced to render a verdict 
which they would not otherwise have given. 


6. It upon consideration of the whole case, the appellate Court shall 


conclude that substantial justice has been done between the par- 
ties, and that the jury might and ought, from the facts, to have 
come to the conclusion that they did, the verdict will not be dis- 
turbed. . 


7. The Statute of Florida dispenses with. proof of the execution of 


the instrument sucd on, unless the plea denying the execution be 
verified by the oath of the party; but this provision of the statute 
has never been taken to dispense with the necessity of exhibiting 
the instrument to the jury as evidence in the cause. 


8. Where the bill of exception does not show that the instrument 


sued upon was exhibited to the jury, but it does show that the de- 
fendant asked and obtained an instruction predicated upon the 
presence and exhibition ofthe instrument, it will be presumed that 
it was duly offered in evidence, and he is estopped from denying 
the fact, or of predicating error thereon. Hooker ys. Johnson... 


PENSACOLA AND GEORGIA RAILROAD COMPANY.—(See 
DOMED, 50:dsc Bra Feldsanioavetees sedseewsh Sette co otts 145-6 


RAILROADS.—1. By the terms used in the third section of the ori- 


Lo] 


ginal charter of the Pensacola and Georgia Railroad Company, it 
is manifest the Legislature intended to confer upon the Board of 

Directors an unrestricted power to fix the terminus of said road, 
after leaving Pensacola Bay and running thence eastwardly, any 
where and at any point on the boundary line between the States 
of Florida and Georgia ; and that said Directors have fixed said 
terminus via Alligator, now called Lake City, the same being in 
an eastwardly direction to the boundary line of Georgia. 

Neither the Florida, Atlantic and Gulf Central Railroad Compa- 
ny, nor the Pensacola and Georgia Railroad Company, had, under 
their original charter, an erclusive right to build their road; that 
the route of the Pensacola and Georgia Company, under the ori- 
ginal act of incorporation thereof, was authorized to be‘constructed 
over the same route as that of the Florida, Atlantic and Gulf Cen- 
tral Railroad, excepting only that portion thercof from a point near 
the town of Baldwin to Jacksonville. 


. That the line of road specified in the 4th section of the act known 


as the “ Internal Improvement Act of 1855,” is and was over that 


portion of the route which the said Pensocola and Georgia Rail- 
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road Company and said Florida, Atlantic and Gulf Central Rail- 
road Pompany, by their respective original charter, were autho- 
riged to construct a road; excepting that portion from a point 
near Baldwin to Jacksonville, which the Florida, Atlantic and 
Gulf Central Railroad Company had the sole right of constructing. 
And that after the aéceptance of both ‘of said Companies of the 
provisions of said Internal Improvement act, they still maintain ° 
their respective right to construct said road thus authorized by 
their original charter, and both companies had a common right 
over said route, exceptiny as aforesaid. 
4. The Pensacola and Georgia Railroad Company did not derive 
their authority to build their road to a junction with the Florida, 
Atlantic and Gulf Central road at or in the vicinity of Alligator 
solely from the act amending their charter, passed 15th Decey- 
ber, 1855, but that authority was conferred upoh them in their 
original charter, the said amendment being but a re-enactment, in 
this respect, of power which before existed. 
The 24th section of the said Internal Improvement act authorizes 
the building of a branch road from the main line therein provided 
to the northern boundary line of this State, east of the Alapaha 
river, so soon as that part of ihe line between the Suwannee river 
and the Florida road was constructed, and the building of said 
branch road was not restricted until the completion of the entire 
line from Pensacola. 
6. The road authorized to be built by the Pensacola and Georgia 
Railroad Company, in the amendment of their charter, is not a 
lateral road nor an extension of the main line of said road, but is 
a branch road. 
No legislative contract with the Florida, Atlantic and Gulf Cen- 
. tral Railroad Company was violated, altered or impaired by the 
Legislature, in the passing of the act of 1859, authorizing the con- 
struction ofa branch road from Houstoun to the Georgia line. Nor 
is there any provision in the act of December, 1850, or in any 
other act of the Legislature, which required the assent of either of 
said companies to the building of said branch road. 
8. It is the right of an individual or corporation having vested rights 
to enjoin another corporation, where the damage about to be done 
* _ js of a permanent and irreparable character, and especially when 
the defendants seek to do it under the color of a charter. 
9. Upon a careful examination of the bill, answer and exhibits in 
this case, no evidence appears sufficient to establish the existence 
of ax agreemen¥on the part of the Pensacola and Georgia Rail- 
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road Company, that no branch road from the main line east of 

the Alapaha river should be built by them until the whole line 

from Pensacola to Jacksonville be constructed; nor does any such 
agreement appear to have been ratified and confirmed by the 

General Assembly. 

10. The Florida, Atmntic and Gulf Railroad Company have not sur- 
rendered any portion of their franchise or right of construction of 
that part of the main line of the road from Pensacola to Jagkson- 
ville in any other way than the Pensacola and Georgia Company 

. may have, in a portion thereof, excluded their right of construction 
by Jirst occupying the same and building so much of the main line. 

iM. Nothing appears in this case to show that the Florida, Atlantic 

and Gulf Gentral Railroad Company have not now the same rights 








in aid of, and powers to construct that portion of the main line of 
the road in the 4th section of the Internal Improvement act speci- 
fied, from Apalachicola river to Pensacola, they had at any time 
after their acceptance of the provisions of the Internal Improve- 
ment act. Fuiorida, Atlantic and Gulf Central Railroad Company 
vs. The Pensacola and Georgia Railroad Company........... 145 
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